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DIGEST:

1. Determiration to set aside procurement under
section 8(a' of Small Business Act is matter
for contri:cting agency and SBA, and is not
siibject tc¢ review hy GAO in aksence of show-
ing of friaud or hed faith on part of Govern-
ment officials, Protester has failed to
establish either firaud or bad, faith.

2. Protester has failed to meet burden ot prrof
concerning its allegation of favoritism oi/. ,
part of contracting agency where only eviilence ‘
ir. record consists of con‘radictory statements '
by protester and contracting agec..cy.

3. It is not GAO prattice, pursuant to bid prorest
function, to conduct investigatinns for purpose
of establishing validity of protester's specula-~
tive statements.

. Peter Rosen Productions, Inc. (Rosen), protests the
decision of the Motion Picture Production Office of the
Departmei t of Commerce, National Oceanic and Atmospheric
Administration (WOAA), to have recent solicitations for
film production set aside for minority businesses pur-
suant to the Small Business Administration's "8(a)"
program. According to Rosen, film productior for 'NOAA

ig in many cases technical and specialxzcd. Consequently,
many "non-minority" firms have become scnewhat Specialized
in areas of underwater, atmospheric, and'satellite photog-
raphy, having made major investments in equipment, person-
nel, and research. Rosen contends that NOAA's Jdecision

to set aside most of its film contracts for "minorities,”
who in Rosen's opinion may lack technical background and
experi~nce, sevarely limits film contracts for firms such
as itself,
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Rosdn alleges that the derisiol to let these
f£ilm production contracts to minority firms is
arbitrary since it results trom unfair and unstudied
action on the part of NOAA. In this regard, Rousen
guestions whatiier there may not be a calculated pur-
pose to minimize competition on account of favoritism,
Therefore, in addition tc protesting any awards made
-under these solicitations, Rosen requests cthat this
Offic. investigate their alleged "gross mishandling.”

The Dfparimert of Commerce states that on June 13,
14 an4 15, 1978, its Small Business Minority Specialist
reviewed . tne follcwznq three requisitions for motion
pictures that it received from NOAA: (1) Requisition
No. 03-8-MO1-4245" for a 28-minute, sound, color, l6émm
motion picture tentatively titled "The Global Weather
Experiment”; (2) Ruguisition No. 03-8-M0)-4244 for a
28~jsinute, sound,, colar, 16mm motion picture tentatively
titled "New Investiga’ions Into AqLa—Space;" and, (3)
Fequisiiion No.,O? -8-M01-4249 for a 2B-minute, sound,
c<nlor, 1fmm motion picture tentatively titled "Climate.”
‘“he Sms#’1 Business Minority Specialist determined that &
two of the rrquisitions, “New Investigations Intn: Aqua- '
Space" and "Climate,"” were conducive to B8(a) acquisi-
tion. The Department of Commerce then contacted the
€mall Business Administration to have these require-
ments placed with that agency so that contracts could
be entered into with 8(a) firms.

The Department of Commerce states that the-‘above . :
two procurements were set aside for the 8(a) program i
pursuant to its gereiral policy to screen all requisi-
tions over $5,000 for goods and services with the
intent of matching the Government's needs against the
.capabilities of firms in the 8(a) program. Coimerce |
further states.that the three requisitinns were con- 1
sidered independently and that there was no guota or
percentage of them that had to be set aside for the
8(a) program., Commerce categorically denies that there
was any gross mishandling or favoritism as alleged by
Rosen.

Rosen responds to the Department of Commerce's
statements by alleging that initially it was determined
that all the requisitions wouid. be set-asides. Rosen
further alleges that the Department of lommerce neylects
to mention that NOAA technical representatives obj¢cted
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to the set—asides because they did not feel that
they- ‘would receive accepteble work.  Thus, Rosen
contends that the advice and recommendations of

the NOAA techniical and prolject personnel were
1ntcntionally ignored. Rosen argues that the
advice of the technical officers should be taken
more seriously than the "uninformed" determination
of the Small Business Minority Specialist. Finally,
Rosen alleges that many other firms have written to
NOAA concerning the two 8(a) set~asides, regquesting
explanations.

In A. R. 'and S. Enterprises, Iuc., B-189832,
September 12, 1977, 77-2 CPD 186, we stated that;

"Our Office no longer reviews
decisions i to set aside procurements
under . theke(aJ program in view of the
broad discretion acccrded the SBA under
the Small Busir%ss Act (15 U.5.C. §

637 (a) (1970) ) co enter into concracts
with procuring agemclﬂs for the purpose
of 1htt;ng ubcorbrauts to B(a) firms.
See Autdmation Information Dats Systems,
Inc., B- 185055, June 15, 1976,/76-1 CI'D
377; Jets Servidés, Inc. B-186066, May 4,
1976, 76-1 CPD 3 Pursuant to that
-deC151on, we will not review protests
against 8(a) set-asides unless the pro-
tecter shows frand on the part of Govern-—
meni' officials or fuch willful disregard
of the facts by Government ‘officials as
to necessarily imply bad faith. Whather
or not‘nhe pjocurement should be set
aside urder section B8(a) is a matter for
the contracting agency and the SBA to
decide."

\

We believe that Ro;en has falled to show either
fraud pr bad faith on the part of the Government pro-
curementioffic1als in connection with tlie two. protested
8(c) setrasides. At most, Roser has alleged owly that
some of the firms eligiblt for award of B(a) subcon-
tracts for film produntion aré not technically quali-
fied. With regard to Rosen's general allegation of
favoritism, where the only evidence before us with
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regpect to this matter consiste of contradictory
statements by the protester and the contracting
agency, the protester has failed to carry the bur-
den of affirmatively proving its assertions. See
Telectro-Me)k . Inc., B-185892, July 26, 1976, 76-2
PD 81,

As to Rosen's request for an investigation of
alleged mishandling of the protested procurements by
the Department of Commerce, it is not the practice
of this Office to conduct investigations pursuant
to our bid prctest function fzr the purpose of estab-
lishing the validity of a protester's specvlative
statements. Mission Economic Development -Association,
B-1862686, August 2, 1976, 76-2 CPD- 105. 1In the absence
of probatlve ¢vidence, as is the'rase here, we must
assume that a protester's aJlegatlons are speculative
and conclude that the nrotester has not met its burden
of proof. Dependable- . lnitorial! Service and Supp.iy.,
B-190231, January 3, 1973, 78-1 CPD 1.

Accordingly, Resen's protest is dismissed in part
and denied in part.

,‘1’6!‘% $1en

Acting Comptroller General
of ths United States






